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BOOK  COMMENT 

WAR  CRIMES  AND  VIETNAM: 

THE  MOTE  IN  WHOSE  EYE? 

Nuremberg  and  Vietnam:  An  American  Tragedy.  By  Telford 
Taylor.^  Chicago:  Quadrangle  Books.  1970.  Pp.  224.  $5.95 
(hardbound),  $1.95  (paperback). 

Reviewed  by  Leonard  B.  Boudin  ^ 

This  small  book  has  already  had  considerable  public  impact 
because  of  the  character  of  its  author  ^  and  the  political-moral- 
legal  situation  in  which  we  find  ourselves  today  as  a  consequence 
of  the  Indochina  war.  Its  theme  is  whether  “the  people  of  the 
United  States  [are]  able  to  face  the  proposition  that  [Mr.  Jus¬ 
tice]  Jackson  put  forth  in  their  name,  and  examine  their  own 
conduct  under  the  same  principles  that  they  applied  to  the  Ger¬ 
mans  and  Japanese  at  the  Nuremberg  and  other  war  crimes 
trials”  (p.  13). 

Numerous  books  and  articles  have  been  written  on  the  sub¬ 
ject  during  the  last  decade.  The  authors  of  many  of  them  de¬ 
serve  our  tribute  for  their  courage,  prescience,  and  highly 
competent  legal  analyses  —  particularly  Professor  Richard  A. 
Falk  of  Princeton  ^  (whose  preeminence  is  unchallengable)  and 
the  Lawyers  Committee  on  Vietnam,®  with  whose  views  I  am 
more  in  accord  than  with  some  of  Professor  Taylor’s.  Neverthe¬ 
less,  Taylor  has  woven  together  many  strands  of  the  problem  and 
has  put  them  into  a  form  which,  while  scholarly  and  sometimes 
detached,  remains  comprehensible  to  the  nonspecialist  and  retains 
the  moral  momentum  of  its  predecessors.  It  is  hardly  a  tribute 
to  objectivity  in  legal  circles  that  few  other  than  Taylor  could 
have  had  such  effect  today,  and  that  not  even  he  would  have  had 
the  same  audience,  much  less  taken  the  same  position,  five  years 
ago. 

^  Professor  of  Law,  Columbia  University  School  of  Law. 

^  Visiting  Professor  of  Law  from  Practice,  Harvard  University  Law  School. 

^  Taylor,  Chief  Counsel  for  the  Prosecution  at  Nuremberg,  has  had  an  eminent 
career  in  government,  in  law  (both  as  a  private  practitioner  and  as  a  professor), 
and  in  history  (primarily  as  a  war  historian).  His  Grand  Inquest:  The  Story  of 
Congressional  Investigations  (1955)  was  a  major  contribution  to  its  subject, 
although  I  prefer  Dean  (now  Solicitor  General)  Erwin  Griswold’s  view  on  the 
privilege  against  self-incrimination.  See  E.  Griswold,  The  Fifth  Amendment 
Today  (1955) ■ 

^  See,  e.g.,  The  Vietnam  War  and  International  Law  (R.  Falk  ed.  1968-69) 
[hereinafter  cited  as  Falk]  ;  Crimes  of  War  (R.  Falk,  G.  Kolko,  &  R.  Lifton 
eds.  1971)  ;  Falk,  The  Cambodian  Operation  and  International  Law,  65  Am.  J. 
Int’l  L.  i  (1971). 

®  See  Lawyers’  Committee  on  American  Policy  Towards  Vietnam,  Vietnam 
AND  International  Law  (1967). 
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I.  War  Crimes  and  Vietnam 

To  any  inquiry  measuring  American  conduct  in  Vietnam  by 
the  standards  of  the  international  law  of  war  crimes,^  the  obvious 
first  question  is  definitional:  does  that  law  envisage  any  category 
of  ^‘absolute”  war  crimes  —  of  acts  or  practices  for  which  there 
is  never  any  justification  —  or  does  it  instead  leave  the  definition 
of  “war  crimes”  to  be  wholly  determined  by  the  specific  context 
of  the  particular  war  at  issue?  Relying  on  the  doctrine  of  “mil¬ 
itary  necessity”  —  basically,  that  “if  the  use  of  force  is  neces¬ 
sary  [for  the  purpose  of  war],  it  is  lawful,  and  if  unnecessary, 
it  is  unlawful”  (p.  34)  —  and  the  concept  of  “proportionality”  — 
that  a  nation  should  be  punished  only  for  conduct  substantially 
disproportionate  to  that  engaged  in  by  its  enemy  ^  —  Professor 
Taylor  adopts  the  second  of  these  alternatives.  Arguing  that  “the 
laws  of  war  do  not  have  a  fixed  content,  but  are  constantly  re¬ 
shaped  by  the  exigencies  of  warfare”  (p.  38),  he  reminds  us,  for 
example,  that  the  Nazi  leaders  were  acquitted  at  Nuremberg  of 
the  alleged  crime  of  unrestricted  submarine  warfare  (and  were 
not  even  charged  with  the  possible  crime  of  unrestricted  aerial 
bombardment)  because  the  Allies  had  seen  fit  to  engage  in  the 
same  conduct  (pp.  36-38).  Presumably,  the  “justifications”  of 
both  military  necessity  and  proportionality  were  applicable. 

I  regret  Professor  Taylor’s  answer  to  this  question.®  Surely 


®  Taylor  discusses  in  some  detail  (e.g.,  pp.  19-32,  80-84)  and  accepts  (see  espe¬ 
cially  p.  23)  the  proposition  that  there  is  in  fact  an  existing  and  developing  inter¬ 
national  “common  law”  of  war  crimes. 

In  other  words,  ostensible  war  crimes  are  to  some  extent  fungible.  It  is  true 
that  Taylor  never  fully  and  explicitly  endorses  this  concept,  apparently  confusing 
it  to  some  extent  with  military  necessity  (pp.  36-39),  and  inserting  two  possible 
caveats,  see  note  8  infra.  But  despite  this  apparent  confusion,  the  proportionality 
concept  is  still  there  (pp.  38-39).  Furthermore,  his  possible  caveats  are  contra¬ 
dictory  and  not  in  point.  See  note  8  infra. 

It  is  also  true  that  when  it  comes  to  the  question  of  justifying  otherwise  crim¬ 
inal  acts  as  “reprisals”  (pp.  53-57)  — to  a  great  extent  a  proportionality  justifica¬ 
tion  —  Taylor  seems  to  indicate  some  disapproval.  But  he  nonetheless  asserts  the 
reprisal  justification’s  continuing,  if  limited,  acceptance  and  validity  in  international 
law  (pp.  54,  56-57)- 

®  Once  again,  see  note  7  supra,  it  is  true  that  Taylor’s  “answer”  may  be  viewed 
as  somewhat  equivocal  in  that  he  inserts  two  possible  caveats:  (i)  his  views  might 
change  (but  apparently  not  retroactively)  when  and  if  an  international  tribunal 
with  criminal  jurisdiction  is  created  (p.  38)  ;  and  (2)  he  might  not  apply  propor¬ 
tionality  to  situations  other  than  where  one  belligerent  is  trying  the  other  (pp. 
38-39).  But  as  to  the  validity  of  proportionality  as  a  defense  under  present  inter¬ 
national  law,  these  caveats  are  contradictory.  Either  proportionality  is  presently  a 
general  defense  under  international  law,  in  which  case  it  would  apply  even  to  situ¬ 
ations  other  than  where  one  belligerent  is  trying  its  foe;  or  it  applies  only  in  situ¬ 
ations  where  one  belligerent  is  trying  its  foe,  in  which  case  it  is  not  presently  a 
general  defense.  In  fact,  what  Taylor’s  caveats  really  go  to  is  the  validity  of 
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there  must  be  some  class  of  ‘‘hard  core”  war  crimes  —  of  prac¬ 
tices  which  are  the  object  of  sufficiently  universal  abhorrence  to 
be  called  criminal  under  all  circumstances  (if  only  because  a 
refusal  to  recognize  the  existence  of  such  a  category  would  add 
a  sense  of  legitimacy  to  the  practices,  thus  increasing  the  pos¬ 
sibility  of  their  future  occurrence).  It  is  difficult  to  believe,  for 
instance,  that  anyone  would  seriously  defend  the  proposition  that 
much  of  the  Nazi  conduct  proscribed  at  Nuremberg,  such  as  what 
occurred  at  Dachau  and  Auschwitz,  could  ever  be  excused,  even 
if  supported  by  ostensibly  valid  appeals  to  proportionality  and 
military  necessity  (to  the  extent  military  necessity  could  ever  be 
applicable  to  such  conduct).  Indeed,  it  is  difficult  to  challenge 
a  Japanese  court’s  evaluation  of  Hiroshima  as  a  war  crime,^  or 
to  avoid  the  conclusion  that  the  forced  “relocation”  of  rural  popu¬ 
lations, the  practice  of  unlimited  aerial  bombardment,^^  and  the 
extensive  use  of  herbicides  are,  in  all  contexts,  “war  crimes” 
and  “crimes  against  humanity.”  They  seem  clearly  violative  of 
the  applicable  Nuremberg  principles,  which  not  only  embody  in¬ 
ternational  common  law,^^  but  are  written  into  the  United  States 

proportionality  not  as  a  general  defense  or  justification  under  present  international 
law,  but  rather  as  a  bar  to  enforcement  of  that  law  by  one  warring  nation  against 
its  foes.  As  such,  “proportionality”  becomes  only  a  “clean  hands”  or  possibly 
conflict-of-interest  argument  that  when  belligerent  A  has  committed  acts  identical 
or  equivalent  to  those  for  which  belligerent  B  is  being  prosecuted,  belligerent  A 
cannot  equitably  be  the  judge.  Therefore,  since  Taylor’s  express  caveats  to  an 
otherwise  full  assertion  that  there  are  no  “absolute”  war  crimes  under  present  inter¬ 
national  law  go  not  to  the  substance  of  that  law,  but  only  to  the  qualifications  for 
its  judges  (he  gives  us  no  reason,  for  example,  why  belligerent  A  could  not  equi¬ 
tably  convict  itself),  he  must  be  interpreted  as  making  the  full  assertion. 

^  See  Falk,  The  Shimoda  Case:  A  Legal  Appraisal  of  the  Atomic  Attacks  upon 
Hiroshima  and  Nagasaki,  59  Am.  J.  Int’l  L.  759  (1965). 

See  generally  J.  Schell,  The  Village  of  Ben  Sue  (Vintage  ed.  1968); 
J.  Schell,  The  Military  Half  (1968);  In  the  Name  of  America  305-41  (S. 
Melman  ed.  1968) ;  Chomsky,  A  Visit  to  Laos,  N.Y.  Rev.  of  Books,  July  23, 
1970,  at  21,  30.  See  also  Schell,  Cage  for  the  Innocents,  Atlantic  Monthly,  Jan. 
1968,  at  29;  The  Talk  of  the  Town,  New  Yorker,  Jan.  23,  1971,  at  23-24  (re¬ 
garding  future  forced  evacuations). 

“  generally  N.  Chomsky,  At  War  With  Asia  (Vintage  ed.  1970);  F. 
Harvey,  Air  War  —  Vietnam  (1967) ;  H.  Salisbury,  Behind  the  Lines  —  Hanoi 
(1967). 

The  most  authoritative  studies  are  those  made  by  Professor  Matthew  Mesel- 
son  of  the  Department  of  Biology  of  Harvard  University  for  the  American  Asso¬ 
ciation  for  the  Advancement  of  Science.  See,  e.g..  Hearings  on  Chemical  and  Bio¬ 
logical  Warfare  Before  the  Senate  Comm,  on  Foreign  Relations,  91st  Cong.,  ist 
Sess.,  at  2  (1969) ;  Meselson,  Chemical  and  Biological  Weapons,  Scientific  Am., 
May  1970,  at  3 ;  M.  Meselson,  A.  Westing,  &  J.  Constable,  Background  Material 
Relevant  to  Presentations  at  the  1970  Annual  Meeting  of  the  A.A.A.S.,  Jan.  14, 
1971  (rev.  ed.). 

The  place  of  Nuremberg  in  the  developing  international  “common  law”  of 
war  crimes  is  discussed  by  Taylor  in  some  detail  (pp.  78-94). 
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Army’s  Law  of  Land  Warfare  (for  the  guidance  of  those  who 
may  chance  upon  it) .  And  I  see  this  class  of  hard  core  war  crimes 
as  rapidly  expanding  in  direct  relation  not  only  to  the  constant 
“advancement”  of  military  science  and  technology,  but  also  to 
the  accelerating  growth  (especially  among  the  young)  of  a  sense 
of  world  humanism  and  universal  citizenship.  On  the  one  hand, 
this  scientific  “advancement”  is  fast  making  any  sense  of  pro¬ 
portionality  obsolete:  the  continued  production  by  an  apparently 
willing  scientific  community  of  increasingly  impersonal  and  un¬ 
critically  destructive  toys  of  war  is  both  rendering  the  necessary 
balancing  of  evils  incomprehensible  (does  the  judge  weigh  mega¬ 
ton  against  megaton?)  and  awakening  an  even  greater  universal 
abhorrence  both  of  the  toys  and  of  the  game  itself. And  on 
the  other,  the  widening  view  that  the  world,  rather  than  its  na¬ 
tions,  is  the  true  Supreme  State  is  giving  even  the  ardent  Hob- 
besians  a  few  qualms  about  recognizing  appeals  to  “military 
necessity”  by  individual  nations. 

But  regardless  of  his  answer  to  the  initial  question  of  whether 
there  are  any  “absolute”  war  crimes,  even  the  person  who  chal¬ 
lenges  the  Japanese  denomination  of  Hiroshima  as  a  war  crime 
must  have  serious  doubts  about  Nag^aki.  Even  if  the  reader 
accepts  Taylor’s  definitional  answer  —  that  all  is  relative  —  he 
is  nonetheless  forced  to  the  practical  conclusion,  as  is  Taylor  him¬ 
self,  that  at  least  in  South  Vietnam  the  United  States  is  and  has 
long  been  engaged  in  the  widespread  commission  of  criminal  acts. 
Even  if  ostensible  war  crimes  are,  in  fact,  fungible,  and  a  judge 
must  thus  balance  one  side’s  acts  against  the  other’s  in  the  light 
of  their  respectively  asserted  goals  and  the  military  requirements 
of  those  goals,  the  excessive  exuberance  of  the  United  States’ 
“lethal  aid  society”  (p.  188)^®  in  Vietnam  is  simply  too  much. 

Looking  at  My  Lai,  for  instance,  Taylor  concludes  (but  only 
after  first  considering  the  Hague  and  Geneva  conventions,  in 
terms  of  such  issues  as  whether  the  NLF  and  North  Vietnam  are 
bound  by  those  treaties  and  whether  My  Lai  was  enemy  terri¬ 
tory)  that  war  crimes  occurred  and  that  brigade  headquarters 


^^U.S.  Dep’t  of  the  Army,  Field  Manual  No.  27-10:  The  Law  of  Land 
Warfare  (1956)  [hereinafter  cited  as  Law  of  Land  Warfare]. 

For  an  analogous  view  of  domestic  constitutional  law,  see  Goldberg  &  Dersho- 
witz.  Declaring  the  Death  Penalty  Unconstitutional,  83  Harv.  L.  Rev.  1773  (1970). 

For  unequalled  wisdom  on  the  “game,”  see  Einstein  on  Peace  (O.  Nathan 
&  H.  Norden  eds.  1968). 

In  fact,  even  the  Army’s  Law  of  Land  Warfare,  as  Professor  Taylor  points 
out  (pp.  34-35),  apparently  downgrades,  at  least  to  some  extent,  the  validity  of 
the  military  necessity  justification  (but  not  unambiguously,  as  Taylor  notes  at 
page  35)- 

Quoting  Colonel  William  R.  Corson,  author  of  The  Betrayal  (1968). 
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was  aware  of  the  facts  (pp.  123-40).^^  Or  looking  at  our  bomb¬ 
ing  in  South  Vietnam,  Taylor  concludes  that  our  air  strikes 
‘Routinely  directed  against  hamlets  and  even  single  habitations” 
(p.  144)  ^^are  a  flagrant  violation  of  the  Geneva  Convention  on 
Civilian  Protection  which  prohibits  ‘collective  penalties’  and  Re¬ 
prisals  against  protected  persons/  and  equally  in  violation  of 
the  Rules  of  Land  Warfare”  (p.  145).  He  does  attempt,  un¬ 
realistically  I  think,  to  distinguish  our  bombing  of  North  Viet¬ 
nam,  saying  it  “fell  far  short  of  demonstrating  any  intent  to 
cause  civilian  casualties”  (p.  141,  emphasis  added).  But  if  that 
were  so,  the  only  al tentative  judgment  would  be  one  of  culpable 
negligence  (a  rather  mild  verdict  in  view  of  the  volume,  duration, 
and  results  of  that  bombing).  In  any  case,  the  evidence  suggests 
that  Taylor  is  in  error  here.  Witness  Captain  C.  O.  Holmquist’s 
description:^® 

One  naturally  wonders  why  so  many  bombing  sorties  are  re¬ 
quired  in  order  to  destroy  a  bridge  or  other  pinpoint  target.  .  .  . 

However,  with  even  the  most  sophisticated  computer  system, 
bombing  by  any  mode  remains  an  inherently  inaccurate  process, 
as  is  evident  from  our  results  to  date  in  Vietnam.  Aiming  errors, 
boresight  errors,  system  computational  errors  and  bomb  disper¬ 
sion  errors  all  act  to  degrade  the  accuracy  of  the  system.  Un¬ 
known  winds  at  altitudes  below  the  release  point  and  the  ‘Tom- 
bat  degradation”  factor  add  more  errors  to  the  process.  In  short, 
it  is  impossible  to  hit  a  small  target  with  bombs  except  by  sheer 
luck. 


He  also  concludes,  as  do  I,  that  the  propriety^  of  a  couLrt_inartial_when  the 
Army  itself  is  on  trial  is  most  doubtful  (pp.  158-63).  It  is  worth  more  than  passing 
notice  that  the  charges  against  Lieutenant  Galley  and  others  were  brought  only 
after  individuals  outside  the  Army  revealed  the  facts  to  Congress  and  the  public. 
See,  e.g.,  S.  Hersh,  My  Lai  4:  A  Report  on  the  Massacre  and  Its  Aftermath 
(1970) ;  R.  Hammer,  One  Morning  in  the  War:  The  Tragedy  of  Son  My  (1970) ; 
Armed  Services  Investigating  Subcomm.  of  the  House  Comm,  on  Armed  Serv¬ 
ices,  91ST  Cong.,  2D  Sess.,  Report  on  Investigation  of  the  My  Lai  Incident 
(Comm.  Print  1970).  It  is  also  worthy  of  note  that  the  charges  eventually  filed 
against  high  officers,  including  those  of  general  rank,  have  suffered  an  amazing 
attrition  rate,  via,  for  instance,  dismissal  without  hearing  on  grounds,  inter  alia, 
of  good  record  and  character.  See,  e.g.,  Letter,  with  enclosed  documents,  from 
Robert  E.  Montgomery,  Jr.,  Ass’t  to  the  General  Counsel  of  the  Army,  to  Leonard 
Boudin,  Apr.  22,  1971,  on  file  with  the  Harvard  Law  Review,  Newsweek,  Apr. 
12,  1971,  at  30. 

There  is,  however,  a  difficult  problem  of  alternatives.  Could  the  President  ap¬ 
point  a  special  military  commission  —  an  alternative  Taylor  suggests  (p.  163)  — 
as  in  Ex  parte  Quirin,  317  U.S.  i  (1942)?  Or  could  a  federal  court  assert  juris¬ 
diction  over  such  crimes?  (Taylor  notes  (p.  13)  that  “Amercians  in  South  Viet¬ 
nam,  under  the  applicable  assistance  treaties,  are  immune  from  Vietnamese  criminal 
process.”) . 

Holmquist,  Developments  and  Problems  in  Carrier-Based  Attack  Aircraft, 
1969  Naval  Rev.  195,  214. 
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Surely  the  inevitability  of  civilian  casualities  consequent  to  a 
general  policy  embracing  such  sorties  is  sufficient  evidence  to 
brand  the  deaths  resulting  from  any  specific  raid  as  intentionally 
caused. 

But  however  horrible  the  individual  atrocities  and  bombings, 
I  believe  Taylor  recognizes  them,  as  does  Falk,^^  as  less  sig¬ 
nificant  than  the  admittedly  authorized  general  conduct  of  the 
war  —  the  ^‘population  transfers  and  ‘free  fire  zones’  that  have 
become  a  common  feature  of  our  military  policy  in  Vietnam” 
(p.  137).  Jonathan  Schell’s  description^^  of  blindfolded  South 
Vietnamese  civilian  “gooks”  forceably  transported  by  helicopter 
I  and  truck  from  their  homes  (subsequently  destroyed)  to  what 
are  plainly  concentration  camps  suggests  —  even  if  we  pass  over 
the  personal  humiliation,  interrogation,  and  torture  involved  — 
that  if  this  is  what  is  the  necessary  consequence  of  intervention 
in  a  civil  war,^^  perhaps  even  such  intervention  itself  is  unlaw- 


II.  Superior  Orders  and 
Individual  Responsibility 


If  one  concludes  with  Professor  Taylor  (as  I  do)  that  the 
United  States  is  in  fact  committing  criminal  acts  in  Vietnam,  he 
must  next  ask  himself  upon  whom,  if  anyone,  individual  liability 
for  those  crimes  should  be  fixed.  In  the  face  of  pleas  from  the 
lower  ranks  of  “superioj^ders”  and  pleas  from  the  upper  ranks 
of  lack  of  knowledge  or  control,  the  answer  is  not  immediately 
clear.  Without  explicitly  providing  his  own  solutions,  Taylor  has 
at  least  placed  the  question  in  perspective  and  ordered  it  for  a 
more  detailed  resolution  by  others. 

He  first  traces  the  history  of  the  superior  orders  doctrine, 
from  AxtelVs  Case^^  to  the  current  (1956  issue)  United  States 
field  manual  (which  creditably  provides  that  a  superior  order  is 
not  a  defense  to  a  charge  of  war  crimes  unless  the  soldier  “did 
not  know  and  could  not  reasonably  have  been  expected  to  know 
that  the  act  ordered  was  unlawful,”  but  that  it  may  be  considered 
“in  mitigation  of  punishment” ).^^  As  soon  becomes  evident,  and 


See  Falk,  The  Circle  of  Responsibility,  210  Nation  77  (1970). 

J.  Schell,  The  Village  of  Ben  Sue  (Vintage  ed.  1968). 

As,  perhaps,  the  arguments  Taylor  attributes  to  Falk  (p.  137)  would  indicate. 

This  suggestion  —  that  if  the  inevitable  consequence  of  entry  into  a  conflict 
is  the  widespread  commission  of  war  crimes,  then  that  entry  itself  may  be  a  war 
crime  —  bears  some  resemblance  to  the  doctrine  of  ‘"unjust”  or  “aggressive”  war 
{see  ch.  3),  but  is  not  identical. 

84  Eng.  Rep.  1060  (K.B.  1660); 

^®Law  of  Land  Warfare  H  509 (a). 
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as  we  know  from  at  least  two  technical  law  books  devoted  ex¬ 
clusively  to  the  subject, the  criminal  and  civil  nuances,  varia¬ 
tions,  and  vacillations  of  the  law  of  superior  orders  —  not  only 
internationally,  but  within  any  single  country  —  constitute  a 
stable  system  only  in  comparison  with  our  own  due  process  clause. 
However,  Taylor  then  presents  what  is  for  us  today  the  converse 
and  more  important  respondeat  superior  rule: 

\  [T]he  greater  the  indulgence  shown  to  the  soldier  on  the  theory 
that  his  first  duty  is  to  give  unquestioning  obedience,  the  greater 
the  responsibility  of  the  officer  to  see  to  it  that  obedience  entails 
no  criminal  consequences.  (P.  52.) 

Thus,  we  are  given  almost  a  rule  of  thumb,  which,  without 
precluding  the  possibility  of  multiple  liability,^®  says  essentially 
that  for  any  given  crime  someone  must  be  individually  responsible 
—  if  not  the  lower  ranking  soldier,  then  his  superior.  In  view  of 
the  extent  to  which  the  United  States  military  command  con¬ 
sciously  attempts  to  condition  its  lower  ranking  troops  to  see  the 
enemy  in  Indochina  as  less  than  human  —  as  ^^gooks,”  ‘^slopes,” 
or  ‘‘dinks”  —  and  to  blindly  obey  the  orders  of  their  superiors, 
this  rule  raises  strong  doubts  about  the  validity  of  the  upper  ranks’ 
pleadings.^®  And  these  doubts  are  further  increased  by  reference 
to  an  earlier  United  States  judgment  concerning  the  liability  of 
ranking  officers.  In  re  Yamashita  has  not  only  become  inter- 


Y.  DiNSTEEsr,  The  Defense  of  “Obedience  to  Superior  Orders”  in  Inter¬ 
national  Law  (1965)  ;  E.  Muller- Rappard,  L’Ordre  Superieur  Militaire  et  La 
Responsabilite  Penal  du  Subordonne  (1965)  (translated  for  me  by  Miss  Diane 
Schulder  of  the  N.Y.  Bar). 

For  example,  the  conviction  of  Lieutenant  Galley  for  premeditated  murder, 
particularly  in  the  absence  of  special  findings  as  to  the  existence  vel  non  of  superior 
orders,  does  not  in  law  or  logic  preclude  a  criminal  prosecution  of  his  superiors  on 
a  charge  of  giving  such  orders.  But  even  if  the  jury  had  specially  found  the  ab¬ 
sence  of  explicit  superior  orders.  Galley’s  superiors  might  still  be  liable  for  (i) 
implicitly  giving  those  orders,  as  through  general  acceptance  and  approval  of  such 
conduct  in  the  past  (pp.  159-60)  ;  (2)  creating  an  environment  in  which  such 
atrocities  become  inevitable,  or  (3)  simply  failing  to  prevent  such  misconduct  (pp. 
52-53).  See  Law  of  Land  Warfare  If  501;  In  re  Yamashita,  327  U.S.  i  (1946). 
Gonversely,  General  Yamashita’s  conviction,  id.,  would  presumably  not  have  been 
a  plea  in  bar  to  a  prosecution  of  his  subordinates. 

In  this  context,  it  is  well  worth  noting  a  study  conducted  a  decade  ago  by 
ll  Stanley  Milgram,  a  Yale  psychologist,  in  which  the  extent  that  “superior  orders” 
ij  can  override  an  individual’s  own  sense  of  morality  was  explored  —  with  unsettling 
results.  Milgram,  Behavioral  Study  of  Obedience,  67  J.  Abnorm.  &  Soc.  Psychol. 
371  (1963).  Discussed  in  Karnow,  Galley  Defense  Not  New,  Wash.  Post,  Mar. 
29,  1971,  at  A19,  col.  6,  the  study’s  results  probably  also  indicate  that  the  Army’s 
alleged  post-My  Lai  reawakening  to  its  training  responsibilities  in  this  area,  see 
Greider,  Teaching  of  War  Law  Revitalized  by  Army,  Wash.  Post,  Feb.  14,  1971, 
at  Ai,  col.  7,  has  limited  potential  in  terms  of  battlefield  behavior. 

^^327  U.S.  I  (1946).  See  A.  Reel,  The  Gase  of  General  Yamashita  (1949). 
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national  hornbook  law,  but  is  now  so  known  to  the  American 
public  that  General  Westmoreland  found  it  appropriate  after  the 
Galley  conviction  to  publicly  deny  any  sense  of  guilt  under 
Y amashita! s  principles. In  Y amashita,  the  Supreme  Court  up¬ 
held  the  conviction  and  death  sentence  of  a  Japanese  general  for 
the  crimes  of  his  troops  in  the  Philippines,  although,  as  a  reading 
of  the  facts  makes  clear,  the  general’s  knowledge  and  control  of 
their  behavior  was  infinitely  less  than  that  of  our  military  com¬ 
mand  in  Saigon. 

The  serious  question  confronting  all  citizens,  however,  is 
whether  the  ultimate  responsibility  lies  not  with  the  military,  but 
with  the  highest  civilian  authorities  —  with  the  Presidents  and 
their  war  cabinets,  who  are  no  more  blind  to  what  they  are  actu¬ 
ally  doing  than  was  the  ante-New  Deal  Court  over  which  Chief 
Justice  Taft  presided.^^  While  presumably  horrified  at  the 
details  of  such  individual  atrocities  as  My  Lai,  they  certainly 
are  aware  of  creating  a  general  environment  in  which  those  atroc¬ 
ities  become  inevitable.  Surely  by  this  time  they  have  read  at 
least  some  of  the  extensive  literature  so  well  and  dramatically 
reviewed  by  Neil  Sheehan  in  a  recent  issue  of  the  New  York 
Times?^  Yet  despite  their  ultimate  and  almost  unlimited  control 
over  the  military  operations  of  both  the  American  and  ARVN 
forces,  and  despite  the  stamp  of  ‘intentional”  which  their  cer¬ 
tain  awareness  and  knowledge  impress  on  the  consequences  of 
those  operations,  these  civilian  authorities  continue  consciously 
moving  us  from  one.Tndqchinese_country  to  another  and  freely 
authorizing  the  infinite  number  of  sorties  that  “waste”  not  only 
innocent  human  beings  and  animals,  but  the  very  land  and  society | 
themselves. 

Is  not  Mr.  Justice  Murphy’s  dissent  in  Yamashita,  a  case 
properly  arousing  far  greater  sympathy  for  the  defendant  than 
would  be  due  our  own  leaders  today,  a  most  telling  warning 
of  the  legal  culpability  arising  from  the  Vietnam  conflict? 

Indeed,  the  fate  of  some  future  President  of  the  United  States 
and  his  chiefs  of  staff  and  military  advisers  may  well  have  been 
sealed  by  this  decision. 

III.  International  Law^  and  the 
American  Selective  Objector 

If  the  United  States  is,  in  fact,  violating  international  law  in 
Indochina,  one  must  ask  what  recourse  exists  for  the  citizen  who 

See  Time,  Apr.  12,  1971,  at  19. 

See  Bailey  v.  Drexel  Furniture  Co.  [Child  Labor  Tax  Case],  259  U.S.  20, 
37  (1922). 

Sheehan,  Should  We  Have  War  Crime  Trials?,  N.Y.  Times,  Mar.  28,  1971, 
§  7  (Book  Review),  at  i. 

327  U.S.  at  28. 
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resists  either  induction  into  the  military  service  altogether  or 
transfer  to  Indochina.  Since  conscientious  objection  to  all  wars 
is  clearly  provided  for  in  the  present  laws  themselves, this 
question  is  reduced  to  a  concern  for  the  selective  objector.  To  the 
extent  his  objection  is  grounded  on  the  violation  of  international 
law  in  Indochina  by  the  United  States,  this  objector  has  available 
three  basic  conceptual  approaches. 

First,  the  objector  can  focus  on  the  impact  of  international 
law  on  the  legality  of  his  orders  of  induction  or  transfer.  He 
contends  that:  (i)  under  international  law,  the  entire  United 
States  participation  in  the  Indochina  conflict  is  illegal  and  per 
se  a  war  crime  as  the  waging  of  an  ^‘unjust”  or  ‘^aggressive” 
war;^®  (2)  through  various  routes,^^  this  international  standard 
of  legality  has  become  a  part  of  American  domestic  law;  and, 
therefore,  (3)  any  order  of  transfer  to  Vietnam,  or  any  notice 
of  induction  (to  the  extent  it  is  the  result  of  higher  wartime  draft 
calls),  is  illegal  as  in  violation  of  domestic  law.^^  This  approach 
has  uniformly  failed,^^  presumably  because  of  concern  for  jus^i- 
ability.^^  In  any  case,  however,  in  light  of  the  power  of  Congress 
to  supersede  treaty  terms  domestically  by  subsequent  legislation, 
this  approach  is  only  as  strong  as  the  arguments  that  Congress 
has  expressly  or  impliedly  approved  the  war  are  weak  (see  pp. 
113-16). 

Second,  the  objector  can  focus  on  the  potential  personal  lia¬ 
bility  growing  out  of  any  participation  by  him  in  the  American 
effort  in  Indochina.  Arguing  again  that  the  entire  United  States 
involvement  in  Indochina  is  criminal  under  international  law,  and 
pointing  to  the  widespread  commission  by  American  forces  of 

Military  Selective  Service  Act  of  1967  §  6(j),  50  U.S.C.  App.  §  456(j) 
(Supp.  V,  1970). 

Since  this  section  is  concerned  with  only  those  objections  ultimately  grounded 
on  alleged  violations  of  international  law  in  Indochina,  the  approaches  noted  here 
will  not  include,  for  example,  those  based  on  a  claim  that  (i)  the  war  is  illegal 
under  domestic  law  as  lacking  a  formal  congressional  declaration  of  war  (i.e.,  as 
being  purely  a  “presidential  war”),  or  (2)  the  war  is  misconceived  and  unsupport- 
able  politically  and  economically. 

This  point  is  argued  in  Falk,  Six  Legal  Dimensions  of  the  United  States 
Involvement  in  the  Vietnam  War,  in  2  Falk  216. 

Taylor  provides  an  extensive  discussion  of  the  doctrines  of  “unjust”  and 
“aggressive”  war  (ch.  3),  and  points  out  that  both  the  planning  and  the  waging 
of  such  wars  are  criminal  under  international  law  (pp.  84-85). 

The  major  route  would  be  via  treaty,  see  Mitchell  v.  United  States,  386 
U.S.  972,  972-74  (1967)  (Douglas,  J.,  dissenting  from  denial  of  certiorari),  or, 
possibly,  the  Constitution  (p.  116).  See  p.  1953  infra. 

This  is  the  international  law  analog  to  a  claim  of  illegality  based  on  the  lack 
of  a  formal  congressional  declaration  of  war. 

See,  e.g.,  Mitchell  v.  United  States,  386  U.S.  972  (1967). 

See  pp.  1951-58  infra. 
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Other,  more  specific,  war  crimes,  he  contends  that:  (i)  the  inter¬ 
national  law  of  war  crimes  imposes  upon  him  personal  liability 
for  all  violations,  regardless  of  whether  the  violative  acts  are 
permitted,  or  even  compelled,  by  domestic  law;^^  (2)  there  is  a 
strong  probability,  if  not  a  certainty,  that  if  he  is  sent  to  Vietnam 
he  will  either  unwillingly  or  unwittingly  become  a  participant  or 
‘‘conspirator’’  in  at  least  some  of  the  American  war  crimes;  and, 
therefore,  (3)  he  should  not  be  punished  for  his  refusal  to  go.^^ 
This  contention  has  never  been  squarely  faced  by  the  Court.^^ 
Essentially,  the  objector  is  contending  that  he  should  not  be 
treated  as  a  criminal  for  refusing  to  become  a  criminal;  or  that 
slhce'The  government  cannot  grant  him  full  “transactional  im¬ 
munity,”  it  should  not  be  able  to  force  him  to  incriminate  him¬ 
self  —  that  he  should  be  able  to  physica]ly“take  the_fifth.”  As 
alFeady  indicated/®  the  disciplinary  and  training  operations  of  an 
army  give  very  little  opportunity  for  the  soldier  to  assess  his 
responsibilities  to  the  army  and  to  civilization,  and  to  act  upon 
that  assessment  on  the  battlefield.  (An  extension  of  first  amend¬ 
ment  rights  to  servicemen  would  enable  them  to  become  slightly, 
but  only  slightly,  better  prepared  to  assess  the  legal  problems 
which  face  them  in  conflict. During  a  war  of  questionable 

Taylor  demonstrates  that  the  Nuremberg  trials  both  dramatically  affirmed 
and  expanded  the  principle  that  domestic  law  is  not  a  defense  to  individual  lia¬ 
bility  for  international  crimes  (pp.  82-89).  This  is  the  same  principle  that  over¬ 
comes  the  defense  of  superior  orders. 

While  he  chides  Falk  for  supporting  this  approach  to  the  extent  it  is  based 
on  a  fear  of  participation  in  an  aggressive  war  (p.  119),  Taylor  apparently  fails 
to  appreciate  the  approach’s  other  leg  —  that  even  if  there  is  little  reason  to  fear 
personal  liability  for  participation  in  an  aggressive  war,  there  is,  as  Taylor  docu¬ 
ments  so  well  in  his  chapter  on  Vietnam  war  crimes  (ch.  6),  great  reason  to  fear 
becoming  involved  in  and  liable  for  at  least  some  of  the  more  specific  war  crimes, 
such  as  occurred  at  My  Lai. 

See,  e.g.,  Mitchell  v.  United  States,  386  U.S.  972  (1967)  (apparently  dealing 
with  only  the  aggressive  war  leg  of  this  approach,  see  note  43  supra).  See  also 
p.  1953  infra  for  the  effect  of  the  supremacy  clause  on  this  approach. 

See  note  43  supra. 

This  focus  on  the  objector’s  desire  to  avoid  personal  involvement  in  criminal 
acts  or  conspiracies  should  have  a  special  and  ironic  appeal  to  a  judiciary  which 
has  repeatedly  warned  of  the  somewhat  analogous  dangers  in  domestic  conspiracy 
law  without  taking  any  serious  steps  to  mitigate  those  dangers.  See,  e.g.,  Krule- 
witch  v.  United  States,  336  U.S.  440,  445-58  (1949)  (Jackson,  J.,  concurring). 

See  p.  1946  supra. 

Cf.  Yahr  v.  Resor,  431  F.2d  690  (4th  Cir.  1970),  cert,  denied,  91  S.  Ct. 
1192  (1971);  Dash  V.  Commanding  General,  429  F.2d  427  (4th  Cir.  i97o)>  cert. 
denied,  91  S.  Ct.  1192  (1971)  (where  this  reviewer  was  counsel  for  the  petitioning 
servicemen).  See  also  Boudin,  The  Army  and  the  First  Amendment,  in  Con¬ 
science  AND  Command  55  (J.  Finn  ed.  1971)  ;  Kester,  Soldiers  Who  Insult  the 
President:  An  Uneasy  Look  at  Article  88  of  the  Uniform  Code  of  Military  Justice, 
81  Harv.  L.  Rev.  1697  (1968).  But  see  Vagts,  Free  Speech  in  the  Armed  Forces, 
57  CoLUM.  L.  Rev.  187  (i9S7)- 
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objectives  and  methods,  is  not  the  conflict  between  superior  orders 
and  possible  war  criminality  so  acute  that  one  who  reasonably 
believes  he  may  become  a  participant  in  war  crimes,  or  in  a 
conspiracy  to  commit  war  crimes,  should  be  exempt  from  military 
service? 

Third,  the  objector  can  focus  on  the  relation  between  the 
nature  of  the  doctrines  of  ‘^unjust”  and  ^^aggressive”  war,  and 
the  spirit  behind  the  first  amendment  and  the  statutory  conscien¬ 
tious  objector  exemption. His  contention  is:  (i)  he  deeply  and 
sincerely  believes  that  the  United  States  is  waging  an  unjust  or 
aggressive  war  in  Indochina;  (2)  he  similarly  believes  participa¬ 
tion  in  such  a  conflict  to  be  immoral  and  unethical;  and,  there¬ 
fore,  (3)  the  government  should  not  be  able  to  force  him  to 
participate  unless  his  participation  is  absolutely  necessary  to  the 
preservation  of  the  nation.  As  Taylor’s  discussion  in  his  third 
chapter,  Aggressive  War,”  demonstrates  so  well,  both  the  con¬ 
cept  of  the  “unjust  war”  and  that  of  its  more  secular,  though  still 
conscience-based,  offspring  “aggressive  war”  are  deeply  rooted  in 
traditional  religious  thought. Surely,  a  deeply  and  sincerely  held 
belief  in  the  moral  rectitude  of  those  concepts  and  in  the  moral 
imperative  behind  their  dictates  qualifies,^^  or  should  qualify,  as 
“religious”  under  the  reasoning  of  Seeger  and  Welsh  (regard¬ 
less  of  whether  that  reasoning  is  considered  statutory  or  consti¬ 
tutional^^).  And  a  comparison  of  the  opinion  in  United  States 
V.  Sisson, in  which  Judge  Charles  Wyzanski  found  both  a  “free 
exercise”  and  an  “establishment”  (essentially  equal  protection 
right  to  selective  objection,  with  that  in  Gillette  v.  United  States, 
in  which  Justice  Marshall  found  the  government’s  fairly  vague 

Servicemen  who  are  permitted  to  discuss  freely  our  policies  and  methods  in  a 
conflict  (rather  than  just  passively  to  receive  inputs,  see  note  29  supra)  and  to 
learn  more  than  that  the  enemy  is  “communist”  or  “gook”  are  certainly  at  least 
somewhat  less  likely  to  be  involved  in  massacres  such  as  My  Lai. 

Cf.  Keegan  v.  United  States,  325  U.S.  478  (1945)  ;  Okamoto  v.  United  States, 
152  F.2d  905  (loth  Cir.  1945). 

^^50  U.S.C.  App.  §  4S6(j)  (Supp.  V,  1970)- 

See  Gillette  v.  United  States,  41  S.  Ct.  828,  846-48  (1971)  (Douglas,  J., 
dissenting) . 

^^Cf.  United  States  v.  Sisson,  297  F.  Supp.  902,  909  (D.  Mass.  1969),  appeal 
dismissed,  399  U.S.  267  (1970). 

380  U.S.  163  (1965). 

^^398  U.S.  333  (1970). 

See  id.  at  344-67  (1970)  (Harlan,  J.,  concurring). 

297  F.  Supp.  902  (D.  Mass.  1969),  appeal  dismissed,  399  U.S.  267  (1970). 
(The  appeal’s  dismissal  undoubtedly  came  as  a  surprise  to  both  Judge  and  counsel. 
See  id.  at  906:  “This  court’s  ruling  is  appealable.”) 

See  Gillette  v.  United  States,  91  S.  Ct.  828,  836  n.14  (1971);  Welsh  v. 
United  States,  398  U.S.  333,  356-67  (1970)  (Harlan,  J.,  concurring), 

91  S.  Ct.  828  (1971) . 
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secular  and  practical  concerns  to  outweigh  the  individual  selec¬ 
tive  objector’s  conscience,®^  can  leave  little  doubt  as  to  whether 
it  is  the  District  Court  for  Massachusetts  or  the  Supreme  Court 
of  the  United  States  that  is  closer  to  the  actual  spirit  of  the 
first  amendment.  Perhaps  the  Supreme  Court  should  have  re¬ 
called  the  observation  of  one  of  its  earlier  Chief  Justices,  Harlan 
Fiske  Stone,®^  which  it  quoted  with  approval  as  recently  as 
March  1965:®^ 

[B]oth  morals  and  sound  policy  require  that  the  state  should  not 
violate  the  conscience  of  the  individual.  All  our  history  gives 
confirmation  to  the  view  that  liberty  of  conscience  has  a  moral 
and  social  value  which  makes  it  worthy  of  preservation  at  the 
hands  of  the  state.  So  deep  in  its  significance  and  vital,  indeed,  j 
is  it  to  the  integrity  of  man’s  moral  and  spiritual  nature  that 
nothing  short  of  the  self-preservation  of  the  state  should  war¬ 
rant  its  violation;  and  it  may  well  be  questioned  whether  the 
state  which  preserves  its  life  by  a  settled  policy  of  violation  of 
the  conscience  of  the  individual  will  not  in  fact  ultimately  lose 
it  by  the  process. 

IV.  Justiciability  of  the  Issues 

Inevitably,  one  must  ask  whether  the  issues  raised  by  both 
the  already-noted  international-law-based  objections  to  the  legal¬ 
ity  of  the  war  and  the  various  not-yet-noted  domestic-law-based 
objections  are  in  fact  justiciable.  Apparently  boiling  ^‘our  Viet¬ 
nam  problem”  (p.  116)  down  to  two  basic  issues  ®®  —  aggressive 


H 


In  support  of  his  conclusion  that  the  government  has  sufficiently  valid  secular 
interests  to  limit  “the  exemption  to  objectors  to  all  war,”  91  S.  Ct.  at  839,  Justice 
Marshall  passes  over  in  one  lightning  reference  (“Apart  from  the  Government’s  1 
need  for  manpower  .  .  .  id.,  the  really  crucial  factor,  and  comes  to  rest  on 
the  interrelated  and,  to  me,  unsupportable  propositions  that:  (i)  it  is  legitimate  to 
discriminate  against  the  selective  objector  because  otherwise  there  might  be  some 
discrimination,  id.  at  839-41;  and  (2)  it  is  legitimate  to  discriminate  against  the 
selective  objector  because  otherwise  people  might  become  corroded  by  “bitterness  | 
and  cynicism,”  id.  at  841.  The  inequities  and  bitterness  inherent  in  the  present  | 
draft  system  are  easily  as  great  as  any  that  might  flow  from  recognition  of  the  | 
claims  of  the  selective  conscientious  objector.  ^ 

Stone,  The  Conscientious  Objector,  21  Colum.  U.Q.  253,  269  (1919). 

United  States  v.  Seeger,  380  U.S.  163,  170  (1965). 

It  is  not  clear  what  Taylor  is  arguing  in  this  chapter  —  “Aggressive  War, 
Vietnam,  and  the  Courts”  —  of  his  book.  On  the  one  hand,  his  conclusion  that 
“the  courts  are  not  a  suitable  or  sufficient  forum  for  the  settlement  of  our  Viet¬ 
nam  problem”  (p.  116)  seems  to  imply  that  his  examination  as  to  justiciability 
applies  to  all  the  issues  making  up  “our  Vietnam  problem.”  On  the  other  hand, 
he  actually  examines  only  two  issues  —  aggressive  war  and  constitutional  war¬ 
making  powers  —  thus  effectively  ignoring  such  claims  as  those  based  on  war 
crimes  generally,  see  p.  1954  infra,  or  on  selective  conscientious  objection,  see 
note  64  infra.  Probably  Taylor  either  is  concerned  in  this  chapter  only  with  issues 
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war  (pp.  95—104,  113—16,  118—20)  and  constitutional  warmaking 
powers  (pp.  104—13,  116—17)®'^  —  Taylor  examines  these  issues 
separately  and  concludes,  contrary  to  Falk,^^  that  they  are  prob¬ 
ably  not  justiciable. 

Looking  first  at  the  aggressive  war  issue,  Taylor  argues  not 
only  that  ‘^aggressive  war’’  lacks  “a  satisfactory  definition”  (p. 
98),  but  that  the  “range  and  complexity  of  its  components”  (p. 
100)  render  it  insufficiently  “familiar  and  congenial  to  the  judicial 
process”  (pp.  109,  100-04).  Thus  he  would  presumably  deny 
on  grounds  of  non  justiciability  the  selective  objector’s  first  ap¬ 
proach  of  the  previous  section  —  that  his  orders  of  induction  or 
transfer  are  illegal  because  under  domestically  imported  inter¬ 
national  law  the  Vietnam  war  is  itself  an  illegal  “aggressive  war.” 
However,  as  Taylor  himself  admits, 

[t]he  lack  of  a  satisfactory  definition  of  “aggressive  war”  .  .  . 
should  not  be  taken  as  a  sufficient  argument  against  its  use  as  a 
description  of  unlawful  international  conduct.  (P.  98.) 

And  although  the  aggressive  war  issue  undoubtedly  presents  the 
“range  and  complexity”  attributed  to  it  by  Taylor,  the  fact  that 
it  involves  “the  interpretation  of  numerous  treaties  and  other 
international  documents”  (p.  100)  is  not  a  persuasive  argument 
for  nonjusticiability.  The  decisions  of  the  International  Court  of 
Justice  and  those  of  the  Supreme  Court  in  the  tidelands  oil  and 
antitrust  cases  —  among  many  others  —  show  that  nonjustici- 
ability  is  not  an  inevitable  function  of  complexity.  Even  assuming 
that  a  court  would  have  to  examine  “when  the  infiltration  of 
North  Vietnamese  guerrillas  into  South  Vietnam  began,  and 
whether  American  destroyers  were  in  fact  attacked,  or  reasonably 
believed  to  have  been  attacked,  by  North  Vietnamese  torpedo 
j  boats  in  the  Tonkin  Gulf”  (p.  loi),  since  when  have  “hotly  con- 
1  trovjeited  evidentiary  questions”  (p.  loi)  given  pause  to  judges? 


demanding  a  judicial  determination  of  the  legality  of  the  entire  war,  or  is  condi¬ 
tioned  by  his  chapter  title  to  ignore  war  crimes  other  than  aggressive  war. 

It  should  be  noted  here  that,  as  Sisson  and  Gillette  clearly  demonstrate,  at 
least  one  part  of  “our  Vietnam  problem”  is  quite  justiciable  —  claims  of  selective 
conscientious  objection  (the  objector’s  third  approach  of  the  previous  section). 
However,  while  Taylor’s  language  (p.  ii6)  is  thus  perhaps  overbroad,  the  con¬ 
scientious  objector’s  claim  would  place  under  overt  judicial  scrutiny  only  the 
sincerity  of  his  beliefs  and  their  role  in  his  life,  not  what  Taylor  seems  most  con¬ 
cerned  about,  their  substantive  merits. 

See  Falk,  supra  note  37,  at  254-55. 

Advisory  Opinion  on  Effect  of  Awards  of  Compensation  Made  by  the  United 
Nations  Administrative  Tribunal,  [1954]  I.C.J.  47;  Nottebohm  Case  [Lichtenstein 
V.  Guatamala],  [1955]  I.C.J.  4. 

E.g.,  United  States  v.  Louisiana,  363  U.S.  i  (i960);  Brown  Shoe  Co.  v. 
United  States,  370  U.S.  294  (1962). 
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Assume  with  Taylor  that  this  involves  ^‘scrutiny  of  the  informa-  * 
tion  avail^le  to,  and  the  intentions  of,  the  President  of  the 
United  States  and  the  military  and  civilian  officials  who  helped  | 
him  to  shape  and  execute  our  policies  and  operations  in  Vietnam”  [ 
(p.  loi).  Was  the  task,  as  Taylor  asserts  (pp.  118-20),  really 
so  much  easier  at  Nuremberg?  Today  we  have  the  advantage  of 
post  litem  revelations  by  actual  participants  in  the  formulation 
and  execution  of  our  national  policy  on  Indochina  under  four  prior  ^ 
administrations.^®  Further,  whatever  the  disputes  on  the  issue 
of  aggression  against  South  or  even  North  Vietnam,  the  ‘incur¬ 
sions”  into  Cambodia  and  Laos  have  regrettably  been  most  clari¬ 
fying.  I  suspect  that  the  alleged  “complexity”  arises  less  from 
the  need  for  careful  historical  analysis,  which  the  judges  at 
Nuremberg  were  prepared  to  and  did  make,  than  from  the  old 
question  of  the  mote  in  whose  eye. 

Wisely  not  resting  his  case  here,  however,  Taylor  goes  on  to 
assert,  in  one  of  his  more  convoluted  sections  (pp.  113-16),  that 

under  the  limitations  of  the  supremacy  clause,  the  Supreme 
Court  is  not  authorized  to  render  judgment  on  the  validity  of 
our  participation  in  the  Vietnam  war  under  the  Nuremberg 
principles  or  international  law  in  general.  (P.  116.) 

To  justify  this  assertion,  he  simply  points  out  that:  (i)  under 
article  VI  of  the  Constitution,  only  the  international  law  actually 
“embodied  in  treaties  to  which  we  are  party  [or  in  the  Constitu¬ 
tion  (p.  1 16)],  is  .  .  .  part  of  the  ‘supreme  law  of  the  land’  ”  (p. 

1 14) ;  (2)  “[tjreaties  and  statutes  stand  on  an  equal  footing,  and 
it  has  long  been  settled  that  in  the  event  of  conflict  or  incon¬ 
sistency  between  a  treaty  and  a  statute,  whichever  is  of  later  date 
prevails”  (pp.  1 14-15);  and  (3)  it  has  not  yet  been  judicially 
determined  which  aspects  of  international  law  have  passed  via 
treaty  or  the  Constitution  into  domestic  law  (p.  115),  or  whether 
subsequent  congressional  enactments  (such  as  resolutiojns,  appro¬ 
priations,  and  Selective  Service  legislation)  have  expressIy”or 
impliedly  authorized  the  war  and  thus  superseded  those  aspects 
(pp.  115-16).  It  is  clear,  however,  that  these  “justifications” 
suggest  only  that  the  question  of  judicial  “authorization”  in  this 
area  is_still„Qpen.®^  Taylor’s  assertion  here  must  be  taken  at  best 
as  simply  a  restatement  of  his  first  “justification.” 

But  even  if  Taylor  were  correct  in  asserting  that  the  Court 

See,  e.g.,  C.L.  Cooper,  The  Lost  Crusade:  America  in  Vietnam  (1970); 

R,  Hilsman,  To  Move  a  Nation  (1967) ;  T.  Hoopes,  The  Limits  of  Interven¬ 
tion:  An  Inside  Account  of  How  the  Johnson  Policy  of  Escalation  in  Viet¬ 
nam  Was  Reversed  (1969), 

See  Mitchell  v.  United  States,  386  U.S.  972,  972-73  (1967)  (Douglas,  J.,  dis¬ 
senting)  . 
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is  not  authorized  to  declare  the  Vietnam  war  illegal  under  dom¬ 
estic  law  as  ^‘aggressive/’  this  should  not  be  a  bar  to  the  selective 
objector’s  second  approach  of  the  prior  section  —  that  the  strong 
probability  of  becoming  individually  criminally  liable  under  inter¬ 
national  law,  regardless  of  domestic  law,  should  precMe  dornestic 
punishment  for  his  refusal  to  serve.  In  fact,  it  is  probably  in 
recogmtibn  of  The  tenuousness  of  raising  supremacy  clause  au¬ 
thorization  as  a  bar  to  the  Court’s  relieving  sincere  objectors  of 
governmentally  compelled  international  criminal  involvement  that 
Taylor  later  attempts  a  brief  substantive  rebuttal  of  this  “Nurem¬ 
berg  defense”  (p.  119).'^^ 

And  even  if  it  were  determined  that  because  of  complexity 
or  superseding  congressional  enactments  the  aggressive  war  issue 
was  completely  beyond  the  judicial  ken,  the  other  leg  of  the 
objector’s  second  approach  —  his  fear  of  possible  participation 
not  only  in  an  aggressive  war,  but  in  other,  more  specific,  war 
crimes,  such  as  occurred  at  My  Lai  —  remains  unscathed.  The 
proposition  that  there  is  widespread  war  criminality  in  Indochina 
is  both  fairly  simple  and  easily  supportable  (ch.  6).  Furthermore, 
the  courts  would  be  unlikely  to  find  that  even  a  Congress  that 
allegedly  authorized  a  pro^bly  aggressive  war  authorized  addi¬ 
tional  war  criminality  on  such  a  grand  scale.  The  Calley  case 
bears  witness  that  there  are  at  least  some  Tmfts.'^^ 

Taylor  next  turns  to  the  second  of  his  two  basic  issues: 

Essentially,  the  contention  is  that  the  President  has  no  authority 
to  commit  the  armed  forces  to  battle  in  Vietnam  without  Con¬ 
gressional  authority,  that  no  such  authority  has  been  given,  and 
that  the  courts  should,  if  properly  called  upon,  declare  the  Presi¬ 
dent’s  actions  in  Vietnam  unconstitutional  and  subject  to  judicial 
restraint.  (P.  105.) 

And  once  more,  Taylor  applies  his  concern  for  “range  and 
complexity,”  or  congeniality  to  the  judicial  process.  This  time, 
however,  while  he  asserts  that  the  issues  involved  are  indeed 
somewhat  complex  (pp.  104-09),  and  hence  militate  against 
justiciability,  he  admits  that: 

[tjhere  is  no  doubt  but  that  these  issues  of  Presidential  power 
and  legislative  intent  are  much  much  [sicl]  more  familiar  and 
congenial  to  the  judicial  process  than  those  involving  the  Nurem¬ 
berg  principles.  Furthermore,  they  are  issues  arising  under  the 


See  note  44  supra. 

In  fact,  regardless  of  possible  authorization  of  war  crimes  by  the  Congress, 
the  “Peers  Report”  points  out  that  the  commission  of  war  crimes  is  expressly 
criminal  under  United  States  military  law.  i  U.S.  Dep’t  of  the  Army,  Report 
OF  THE  Review  of  the  Preliminary  Investigations  into  the  My  Lai  Incident 
(U),  at  9-10  to  -14  (1970). 
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Constitution,  the  meaning  and  application  of  which  are  normally 
matters  for  the  courts.  (P.  109.) 

Thus,  examining  the  first  aspect  of  the  quoted  contention  — 
whether,  as  Taylor  points  out  has  been  contended  by  the  State 
Department  (pp.  106-07),  ^  purely  presidential  war  is  legal  (pp. 
105-07)  — he  apparently  finds  the  issue  fairly  straightforward, 
and  correctly  relies  on  Y oungstown  Sheet  &  Tube  Co.  v.  Sawyer, 
the  steel  seizure  case,  for  this  conclusion: 

There  has  never  been  a  comparable  judicial  test  of  the  Presi¬ 
dent’s  power  to  commit  troops  to  foreign  wars,  but  if  the  Courts 
^  should  entertain  such  a  case,  it  is  doubtful  that  such  sweeping 
claims  of  power  as  the  State  Department  has  made  in  connection 
"with  Vietnam  would  be  upheld.  (P.  107.) 

And  looking  into  the  second  aspect  of  the  contention  — 
whether  the  war  has  received  sufficient  congressional  authoriza¬ 
tion —  Taylor  again  finds  the  complexity  not  overwhelming,  con¬ 
cluding  that  there  is  a  ^^strong  case”  (p.  109)  that:  (i)  a  formal 
congressional  declaration  of  war  is  not  constitutionally  required; 
and  (2)  Congress  has  in  fact  authorized  the  war  through  other 
enactments  (pp.  107-09).  Perhaps  to  some  extent  belying  my 
agreement  with  Taylor  on  the  relative  complexity  (and  congenial¬ 
ity)  of  this  second  aspect,  however,  I  find  these  last  two  con¬ 
clusions  clearly  incorrect.  As  to  the  first,  the  basic  question  is 
indeed  quite  simple:  Is  the  war  legal  in  the  absence  of  a  formal 
congressional  declaration  of  war  under  article  I,  section  8  of  the 
Constitution?  But  the  answer  is  /^no.”  Despite  Taylor’s  too 
brief  assertions  (p.  107),  the  admirable  paper  of  Professor  Fran¬ 
cis  Wormuth  of  the  Utah  Law  SchooU^  clearly  shows  that  the* 
constitutional  basis  for  and  the  subsequent  history  of  the  con¬ 
gressional  warmaking  power  render  such  an  undeclared,  massive, 
and  extended  conflict  as  the  Indochina  war  illegal.  (Again,  it  is 
a  sad  commentary  that  this  major  work  of  scholarship  has  gone 
largely  unnoticed,  even  in  the  book  under  review.)  And  even  if 
Taylor  is  correct  on  this  first  point  —  even  if  Congress  could 
legalize  the  war  without  a  formal  declaration  of  war  —  he  is  in¬ 
correct  in  concluding  that  the  legalization  has  actually  occurred. 
The  basic  question  is  again  simple :  Can  the  various  congressional 
enactments  relating  to  the  Vietnamese  war  be  interpreted  as 
authorization  of  that  war?  Once  more,  the  answer  must  be  ^‘no.” 
Taylor’s  conclusion,  one  unfortunately  not”  unsupported  in  the 
courtroom,'^^  stretches  credulity  simply  too  far  in  its  absolute 

'^^343  U.S.  579  (1952). 

Wormuth,  The  Vietnam  War:  The  President  versus  The  Constitution,  in  2 
Falk  711. 

See,  e.g.,  Berk  v.  Laird,  317  F.  Supp.  715  (E.D.N.Y.  1970),  aff’d,  No.  35,535 
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reliance  on  fairly  blind  and  unavoidable  congressional  abdica¬ 
tion,  almegation,  and  appropriations. 

In  any  case,  while  Taylor  finds  the  various  issues  raised  by 
the  general  problem  of  congressional  war  powers  insufficiently 
complex  or  uncongenial  to  justify  on  those  grounds  alone  a  find¬ 
ing  of  nonjusticiability,^®  it  is  at  this  point  that  he  brings  in  the 
big  guns : 

[TJhere  is  serious  question  whether  these  particular  constitu¬ 
tional  issues  —  involving  war,  foreign  affairs,  and  the  respective 
powers  of  the  executive  and  legislative  branches  —  do  not  fall 
within  a  category  that  the  courts  have  declined  to  adjudicate, 
under  what  lawyers  call  the  “political  question  doctrine.”  (P. 

After  a  brief  discussion  of  the  history  of  this  doctrine  (pp.  109- 
13),  he  concludes  that  ‘^the  courts  are  not  a  suitable  or  sufficient 
forum  for  the  settlement  of  our  Vietnam  problem,”  and  that 
“apart  from  purely  legal  considerations  .  .  .  there  are  powerful 
political  and  practical  considerations  that  lead  to  the  same  con¬ 
clusion”  (p.  1 16).  For  support,  he  suggests  that  we 

[cjontemplate,  for  example,  the  spectacle  of  the  Supreme  Court 
reviewing  and  pronouncing  judgment  on  the  question  whether 
Congress  has  authorized  our  Vietnam  operations,  with  Congress 
sitting  at  hardly  a  stone’s  throw  and  able  to  speak  for  itself. 
(Pp.  116-17.) 

He  also  asserts  that  ^‘politically.  Congress’  failure  to  act  deci¬ 
sively  to  bring  the  war  to  an  end  is  exceedingly  significant  in 
assessing  the  consequences  of  an  adverse  decision  by  the  Court” 
(p.  117). 

This  type  of  argument  is,  of  course,  familiar  to  those  who 
have  read  Mr.  Justice  Frankfurter’s  and  Professor  Alexander 


(2d  Cir.  Apr.  20,  1971).  This  decision  was  on  remand  from  Berk  v.  Laird,  429 
F.2d  302  (2d  Cir.  1970).  See  note  77  infra. 

See  p.  1957  infra. 

There  is  also  recent  judicial  support  for  this  view.  For  instance,  the  Sec¬ 
ond  Circuit  Court  of  Appeals,  after  a  most  persuasive  oral  argument  (at  which 
I  was  present)  by  Professor  Norman  Dorsen  of  the  New  York  University  Law 
School,  held  that  the  issues  were  justiciable.  Berk  v.  Laird,  429  F.2d  302  (2d  Cir. 
1970).  See  note  74  supra.  The  court  ultimately  held,  however,  that  the  political 
question  doctrine  bars  judicial  inquiry  into  what  means  Congress  must  use  to 
authorize  the  war  (i.e.,  whether  a  formal  declaration  of  war  is  required).  Berk 
V.  Laird,  No.  35,535  (2d  Cir.  Apr.  20,  1971)- 

Although  he  would  presumably  apply  his  version  of  the  political  question 
doctrine  to  the  issue  of  aggressive  war  as  well,  Taylor  refers  to  it  expressly  only 
as  it  applies  to  the  issue  of  congressional  war  powers.  Compare  pp,  109-13  with 
pp,  118-20. 

E.g.,  Baker  v.  Carr,  369  U.S.  186,  266  (1962)  (Frankfurter,  J.,  dissenting). 
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Bickel’s  views  as  applied  to  the  reapportionment  cases.  I  think, 
however,  that  the  difficulty,  both  practical  and  legal,  posed  by 
‘Apolitical  questions”  is  one  of  degree,  and  that:  (i)  the  better 
reasoning  today  would  not  accept  the  “political  question”  as  a 
bar;®^^  (2)  the  international  rules  we  promulgated  and  violated 
in  the  present  context  are  more  capable  of  judicial  interpretation 
and  enforcement  than  were  the  issues  held  nonjusticiable  in 
Dorr’s  Rebellion,®^  and  (3)  we  can  assume  that  in  this  case  the 
Executive  will  comply  with  a  decision  of  the  Court  or  face  effec¬ 
tive  public  repudiation.®^  Furthermore,  one  need  not  be  Freudian 
to  realize  that  a  Congress  from  whom  the  essential  facts  are^ 
concealed,®®  which  may  have  been’ "deliberately  deceived  by  the 
Executive,®^  and  which  cannot  take  the" r isk^ involved  in  denying 
appropriations  for  American  soldiers  already  placed  in  jeopardy 
in  Indochina  by  the  Executive,  may  be  waitjjig^  for  the  Court  .to 
save  it  from  itself. 

Those  who  believe  that  the  Founders  did  not  contemplate  a 
war  either  of  aggression  or  in  treaty  violation  may  take  comfort 
from  Chief  Justice  Taney’s  comment:®^ 

[T]he  genius  and  character  of  our  institutions  are  peaceful,  and 
the  power  to  declare  war  was  not  conferred  upon  Congress  for 
the  purposes  of  aggression  or  aggrandizement,  but  to  enable  the 
general  government  to  vindicate  by  arms,  if  it  should  become 
necessary,  its  own  rights  and  the  rights  of  its  citizens.^® 

E.g.,  A.  Bickel,  The  Least  Dangerous  Branch  188-97  (1962). 

See  Tigar,  Judicial  Power,  The  “Political  Question  Doctrine,”  and  Foreign 
Relations,  17  U.C.L.A.L.  Rev,  1135  (1970).  But  see  Berk  v.  Laird,  No.  35,535 
(2d  Cir.  Apr.  20,  1971),  discussed  in  note  77  supra. 

Luther  v.  Borden,  48  U.S.  (7  How.)  i  (1849). 

That  the  President  is  in  fact  responsive  to  public  opinion  in  the  war  trials 
area  can  be  seen  from  his  immediate  reaction  to  the  popular  telegraphic  outcry 
following  Lieutenant  Galley’s  conviction.  See,  e.g.,  Rich,  Galley  Prosecutor  Hits 
Nixon’s  Move,  Wash.  Post,  Apr.  7,  1971,  at  Ai,  col.  2,  A12,  col.  3.  Were  it  not  for 
the  fact  that  the  public  outcry  in  this  instance  was  directed  against  a  jury  deter¬ 
mination,  this  apparent  presidential  responsiveness  might  have  given  us  more  hope 
that  the  public  would  express  approval  of  the  rule  of  law  in  a  decision  testing 
the  legality  of  the  war,  and  that  the  President  would  then  follow.  Nonetheless,  it  is 
not  unlikely  that  in  the  latter  situation  the  outcry  would  be  in  favor  of  the  rule 
of  law.  An  emotional  outrage  over  the  “scapegoating”  of  an  “American  boy”  sent 
by  his  leaders  into  an  alien  and  unpopular  war,  and  an  overwhelming  urge  to  “get 
the  hell  out”  of  Vietnam  are  not  only  consistent,  but  almost  symbiotic. 

See  Symington,  Congress’s  Right  to  Know,  N.Y.  Times,  Aug.  9,  1970,  §  6 
(Magazine),  at  7, 

See  I.F.  Stone,  Polemics  and  Prophecies;  1967-70,  at  307-26  (1967). 

Fleming  v.  Page,  50  U.S.  (9  How.)  602,  614  (1850). 

Taney’s  problem  —  the  existence  of  a  congressional  declaration  of  war  —  is 
not  posed  by  the  present  circumstances,  since  for  reasons  it  has  never  clarified, 
the  executive  branch  has  considered  it  inadvisable  to  seek  such  a  declaration  with 
regard  to  its  activities  in  Indochina. 
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V.  The  War  and  the  American 
Legal  Community 

With  Professor  Taylor,  I  wonder  how  it  could  ever  ^Lave 
been  thought  that  air  strikes,  free-fire  zones  and  a  mass  uprooting 
and  removal  of  the  rural  population  were  the  way  to  win  ^the 
allegiance  of  the  South  Vietnamese’”  (p.  206).  And  with  him, 
I  agree  that  “[sjomehow  we  failed  ourselves  to  learn  the  lessons 
we  undertook  to  teach  at  Nuremberg,  and  that  failure  is  today’s 
American  tragedy.”  (p.  207).  But  what  now  should  be  the  role 
of  the  legal  community? 

As  to  this,  Taylor  makes  an  observation  of  stunning  impli¬ 
cations  in  light  of  his  earlier  views  on  justiciability: 

Lawyers  called  upon  to  represent  young  men  who  refuse  to  serve 
are  abundantly  justified  in  raising  both  the  constitutional  and 
the  Nuremberg  arguments  in  their  defense.  .  .  .  Judges  and 
juries  should  be  made  aware  of  the  tenuous  basis  on  which  they 
are  asked  to  attribute  criminal  guilt  to  men  whose  driving  motive 
may  be  that  of  obedience  to  a  higher  law.  (P.  120.)®^ 

In  words  which  I  hope  will  affect  the  legal  (including  the 
judicial)  community,  Taylor  adds: 

[TJhese  argument  based  on  constitutional  or  international  prin¬ 
ciple  are  of  great  public  benefit  in  projecting  profound  moral 
and  political  issues  in  the  legal  dimension  and  expanding  public 
understanding  of  our  national  predicament.  (P.  120.) 

For  in  Taylor’s  view,  ^hhe  war  can  be  ended  only  by  action  of 
the  national  will,  exerted  through  political,  not  judicial,  channels” 
(p.  121). 

We  American  lawyers  possess  a  moral  power  and  a  moral 
responsibility  of  which  we  were  recently  reminded  by  the  Su¬ 
preme  Court,  in  decisions  regrettably  perpetuating  the  loyalty- 
security  investigations  of  an  earlier  period.^®  We  have  been  told 
repeatedly  by  judges  and  lawyers,  including  the  present  Attorney 
General,  of  the  importance  of  the  rule  of  law  —  of  the  need  for 
‘daw  and  order”  —  and  in  its  name  we  have  subjected  the  citizen 
by  legislation  and  surveillance  to  a  control  more  Orwellian  than 


It  is  obvious  how  strongly  he  feels  about  the  moral  issues  facing  his  country. 
I  wonder  to  what  extent  he  was  moved  by  Chief  Judge  Bailey  Aldrich’s  recent 
observation  in  United  States  v.  Spock,  416  F.2d  165,  182  (ist  Cir.  1969)  (in  which 
both  Taylor  and  I  were  trial  counsel  for  different  defendants),  that  the  jury  is 
the  conscience  of  the  community  and  thus  has  the  power  to  disregard  the  law. 
So  far,  no  trial  judge  has  permitted  defense  counsel  explicitly  to  remind  a  jury 
of  its  powers. 

E.g.,  Law  Students’  Civil  Rights  Research  Council,  Inc.  v.  Wadmond,  91  S. 
Ct.  720,  728  (1971). 


WAR  CRIMES 
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1971] 

the  Mundt-Nixon  Act.®^  While  everyone  possesses  some  amount 
of  hypocrisy,  have  we  not  reached  a  danger  point  when  with  little 
protest  (and  even  substantial  approval)  w.e_pennk  our.  govern¬ 
ment  to  comrnjt^crimes  of  the  kind  described  by  Taylor  and 
known  to  every  rSHer  of  the  daily  press?  In  this  crisis  context, 
for  such  it  is,  are  we  satisfied  that  in  living  our  lives  as  law 
students,  law  teachers,  lawyers,  andjudges,  we  are  doing  every¬ 
thing  within  our~i^wer  to^puIT^rselves  from  the  moral  abyss 
of  this  war  and  its  crimes? 


50  U.S.C.  §§  781-98,  811-26  (1964),  as  amended^  (Supp.  V,  1970) 
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